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STATE HOUSE STATION 17 AUGUSTA, MAINE 04333
DEPARTMENT ORDER

IN THE MATTER OF
HYDRO KENNEBEC L.P. ) MAINE WATERWAY DEVELOPMENT
Winslow and Waterville ) AND CONSERVATION ACT PERMIT AND
Kennebec County ) WATER QUALITY CERTIFICATION
HYDRO-KENNEBEC PROJECT )
#1-11244-35-]-C (Approval) )  CONDITION COMPLIANCE

Pursuant to the provisions of 38 MRSA Section 464 et seq., 38 MRSA Sections 630-636, and
Section 401 of the Federal Water Pollution Control Act (a.k.a. Clean Water Act), the Department
of Environmental Protection has considered the application of HYDRO KENNEBEC L.P. with
its supportive data, agency comments, and other related materials on file and FINDS THE
FOLLOWING FACTS:

1. Application Summary

Hydro Kennebec L.P. (“Hydro Kennebec”) has submitted interim downstream fish passage
design and operational plans for the Hydro-Kennebec Project, in compliance with Special
Conditions 4(B), 4(C) and 4(F) of Department Order #L-11244-35-1-M dated July 31, 1998.
This Order was issued pursuant to the Maine Waterway Development and Conservation Act
and Section 401 of the Clean Water Act in conjunction with the amendment of license for the
Hydro-Kennebec Project (No. 2611) by the Federal Energy Regulatory Commission, and
amends the permit and certification originally issued on June 6, 1986 in conjunction with the
relicensing of the project.

2. Permit/Certification Conditions

Condition 4 of Department Order #L.-11244-35-1-M reads in pertinent parts as follows:
“4. FISH PASSAGE
A. FISHERIES RESTORATION SUPPORT

The applicant shall provide funding, conduct studies, engage in consultation, install
fish passage facilities, report on annual restoration activities, and comply with all
additional duties and obligations as set forth in the Agreement Between Members of
the Kennebec Hydro Developers Group, the Kennebec Coalition, the National Marine
Fisheries Service, the State of Maine, and the US Fish and Wildlife Service ("KHDG
Settlement Agreement"), dated May 26, 1998.
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B. EEL PASSAGE

(1) Study. The applicant shall, in consultation with the National Marine Fisheries
Service and the US Fish and Wildlife Service, join other KHDG members and
the Department of Marine Resources in undertaking a three-year research
project to determine (a) the appropriate placement of upstream fish passage
for American eel at each of the seven KHDG member-owned dams, and (b)
appropriate downstream fish passage measures for American eel at each
KHDG member-owned project.

(2) Consultation. Based on the results of the eel passage study and beginning no
later than January 1, 2002 and ending no later than June 30, 2002, the
applicant shall join other KHDG members in consulting with NMFS, USFWS,
and DMR to attempt to reach agreement on the appropriate location of
upstream-eel-passage at each KHDG member-owned dam, and the
appropriate downstream eel passage measures to apply to each KHDG
member-owned project.

(3) Upstream Passage. If agreement is reached by all consulting parties on the
location of upstream eel passage at each project, the applicant shall install
such passage facilities at the Lockwood Project during 2002.

(4) Downstream Passage. If agreement is reached by all consulting parties on
appropriate downstream eel passage measures, the applicant shall join the
other parties in requesting that FERC approve the agreed-to passage measures.

(5) Lack of Consensus. If no consensus is reached on eel passage issues by June
30, 2002, the applicant or any of the consulting parties shall be free to petition
DEP or FERC to approve appropriate conditions relating to eel passage at the
project.

(6) Lack of Funding. In the event that DMR does not receive the necessary
appropriation or legislative spending authorization required to fund the eel
passage study discussed above, all provisions of this condition regarding eel
passage shall be null and void.

C. INTERIM DOWNSTREAM FISH PASSAGE

The applicant shall continue and where needed improve existing interim operational
measures to diminish entrainment, allow downstream passage, and eliminate
significant injury or mortality to out-migrating anadromous fish, in accordance with
the terms of the 1998 KHDG Settlement Agreement.

* * * * * % *
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F. FISH PASSAGE FACILITIES PLANS

The applicant shall, in accordance with the schedule(s) established by FERC, submit
final design and operational plans for all interim and permanent upstream and
downstream fish passage facilities and/or operational measures required by this
approval, prepared in consultation with state and federal fisheries agencies. These
plans shall be reviewed by and must receive approval of the fisheries agencies, the
DEP, and FERC prior to construction.”

3. Condition Compliance Filing

In response to these conditions, by filing dated June 12, 2006, Hydro Kennebec has
submitted design and operational plans for interim downstream fish passage facilities at the
Hydro-Kennebec Project. These plans have been developed in consultation with the DEP,
the Maine Department of Marine Resources, the U.S. Fish and Wildlife Service, the Maine
Atlantic Salmon Commission, and the Maine Department of Inland Fisheries and Wildlife.

4. Description of Compliance Plans

Pursuant to the design plans as submitted, the interim downstream fish passage facility
consists of a 10-foot-deep, 160-foot-long angled fish guidance boom in the project forebay
leading to a 4-foot-wide by 8-foot deep gated slot cut into an existing concrete wall located
between the turbine intakes and the bascule gates adjacent to the spillway. The boom is
suspended from the surface by series of floating barrels and is cabled to lead ballast on the
bottom, with each end attached to an existing concrete wall. The slot contains a downward-
opening steel slide gate that is capable of passing about four percent of the project turbine
flows, or a maximum of about 300 cfs. The gate discharges into an existing plunge pool that
drains into the project tailrace. Construction of the facility took place in June and July of
2006, and the facility began operation on August 3, 2006.

The licensee proposes to operate the facility continuously from late April until mid-
November to provide downstream passage for migrating eels and post-spawner adult Atlantic
salmon and American shad.

The licensee further proposes to initiate a preliminary downstream fish passage effectiveness
study in 2006. The object of this preliminary study is to develop methods and equipment that
can be used in a formal effectiveness study, which is planned for 2007. Currently, the
licensee intends on assessing the use of hydro-acoustic imaging as a method for evaluating
the effectiveness of the facility.

Finally, the licensee proposes to prepare and submit a draft effectiveness study plan for
agency review and comment no later than the end of May, 2007.
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5. Consultation and Review Comments

By order dated April 21, 2006, FERC approved Hydro Kennebec’s functional design
drawings and plans for interim downstream fish passage facilities at the Hydro-Kennebec
Project.

The interim downstream fish passage design and operational plans for the Hydro-Kennebec
Project, as submitted, have incorporated comments received from the consulting fisheries
agencies on a draft of these plans. In commenting on the draft plans, USF&WS noted that
the proposed angled fish guidance boom and gated bypass were similar to one of two options
recommended for providing interim downstream passage at the site. However, USF&WS
also noted that providing for the stability and anchoring of the fish guidance boom in the
project forebay, where flow velocities of 2.5 to 3 feet per second can be expected during full
generation, may be a formidable engineering design challenge, and that additional structural
modifications may be required once the facility is installed and tested.

On August 28, 2006, DMR notified the DEP that it has no objections to the final proposal for
interim downstream fish passage at the project.

6. Discussion

Subject to certain conditions, as discussed below, Hydro Kennebec’s plans to install and
operate an interim downstream fish passage facility for anadromous fish and eels at the
Hydro-Kennebec Project are reasonable and appropriate to bring the project into compliance
with the provisions of the 1998 KHDG Settlement Agreement and the terms and conditions
of the July 31, 1998 hydropower project permit and water quality certification for the project
with respect to improving existing operational measures for downstream passage for
anadromous fish, where needed, and to providing downstream passage for eels.

The Department notes that, under the provisions of the 1998 KHDG Settlement Agreement
and the terms and conditions of the July 31, 1998 hydropower project permit and water
quality certification for the project, permanent downstream anadromous fish passage
facilities are required to be installed and operational at the project no later than the date on
which permanent upstream anadromous fish passage facilities are operational at the project.
Permanent upstream anadromous fish passage facilities shall be installed and operational at
the project no later than 2 years following either (a) passage of 8,000 shad in a single season
through the interim trap, lift and transfer facility at the Lockwood Project or (b) a trigger
based on a biological assessment of Atlantic salmon, alewife or blueback herring, as
established in the 1998 KHDG Settlement Agreement.'

! The Lockwood interim trap, lift and transfer facility became operational in May of 2006.
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The Department also notes that, in compliance with Special Condition 4(G) of the July 31,
1998 hydropower project permit and water quality certification for the project, an
effectiveness study plan for the interim downstream passage facility at the Hydro-Kennebec
Project, prepared in consultation with ASC, DMR, and USF&WS, must be submitted to the
Department for review and approval. Hydro Kennebec’s proposal to conduct an
effectiveness study in 2007 is reasonable. However, the effectiveness study plan should be
filed for DEP review and approval in time for the study to be conducted during the 2007
downstream migration season. The study plan should also include a schedule for filing the
results of the study, along with any proposals for changes in the design/operation of the
interim downstream passage facility and/or additional studies, as appropriate, for DEP review
and approval. The Department anticipates that the study results will be filed in time for
implementation of any facility changes and/or additional studies during the 2008 downstream
migration season.

Finally, there is no guarantee that the proposed (and now installed) angled fish guidance
boom and gated bypass will prove effective in providing downstream passage for eels. In
addition, USF&WS has noted that the fish guidance boom may prove difficult to keep stable
and anchored in its planned position. A failure of the boom may compromise its
effectiveness in keeping downstream migrating anadromous fish and eels away from the
turbine intake area. Hydro Kennebec has not proposed to take any specific actions in
response to the possible failure of the fish guidance boom and gated bypass to provide safe
and effective downstream passage for anadromous fish and/or eels. However, the 1998
KHDG Settlement Agreement states that:

“In the event that, during the course of the eel tracking studies, it is revealed that
certain interim downstream measures are needed to avoid significant downstream
turbine injury and/or mortality (immediate or delayed) at a particular site, KHDG
dam owners will consult with the resource agencies and agree to undertake cost-
effective measures designed to minimize mortality at that site.”

Therefore, Hydro Kennebec should take measures to avoid significant turbine injury and/or
mortality to downstream migrating eels during the course of the proposed preliminary and
formal effectiveness studies. Moreover, given that, under the terms of the 1998 KHDG
Settlement Agreement, studies to determine appropriate downstream eel passage measures
were to have begun during the 1998 migration season, if possible, but in no case later than
the 1999 migration season, it is clear that the intent of the agreement was to prevent
significant injury or mortality pending the final installation of safe downstream eel passage.
For this reason, it is reasonable and appropriate to require that Hydro Kennebec immediately
take similar appropriate measures to diminish entrainment, allow downstream passage, and
eliminate significant injury or mortality to out-migrating eels, in the event there is evidence
of such injury or mortality.
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7. Conclusions

Based on its independent review, the Department has determined that the design and
operational plans for interim downstream fish passage facilities at the Hydro-Kennebec
Project, as submitted, satisfactorily address the requirements of Special Conditions 4(B),
4(C), and 4(F) with respect to improving existing operational measures for downstream
passage for anadromous fish, where needed, and to providing downstream passage for eels at
the project, provided that: (1) an effectiveness study plan, including a schedule for filing the
results of the study, along with any proposals for changes in the design/operation of the
interim downstream passage facility and/or additional studies, as appropriate, prepared in
consultation with ASC, DMR and USF&WS, is filed with the Department by May 1, 2007
for review and approval, and the approved effectiveness study is conducted in 2007; and (b)
effective with the 2006 downstream eel migration season, in the event that it is revealed that
certain interim downstream measures are needed to avoid significant downstream turbine
injury and/or mortality (immediate or delayed) at the Hydro-Kennebec Project, Hydro
Kennebec will consult with the resource agencies and agree to undertake cost-effective
measures designed to minimize mortality at the site.

Therefore, based on the above Findings of Fact, the Department CONCLUDES that HYDRO
KENNEBEC L.P. has complied with Special Conditions 4(B), 4(C), and 4(F) of Department
Order #L-11244-35-1-M dated July 31, 1998, with respect improving existing operational
measures for downstream passage for anadromous fish, where needed, and to providing
downstream passage for eels at the Hydro-Kennebec Project, SUBJECT TO THE FOLLOWING
CONDITIONS:

I

An effectiveness study plan, including a schedule for filing the results of the study, along
with any proposals for changes in the design/operation of the interim downstream passage
facility and/or additional studies, as appropriate, prepared in consultation with ASC, DMR
and USF&WS, is filed with the Department by May 1, 2007 for review and approval, and the
approved effectiveness study is conducted in 2007.

Effective with the 2006 downstream eel migration season, in the event that evidence,
including the results of visual observations, reveals that certain interim downstream measures
are needed to avoid significant downstream turbine injury and/or mortality (immediate or
delayed) at the Hydro-Kennebec Project, Hydro Kennebec will consult with DMR, NMFS
and USF&WS and agree to undertake cost-effective measures designed to minimize
mortality at the site.
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DONE AND DATED AT AUGUSTA, MAINE, THIS lﬁ DAY OF éﬁrwm , 2006."

DEPARTMENT OF ENVIRONMENTAL PROTECTION

e

DAVID P. LITTELL, COMMISSIONER

PLEASE NOTE ATTACHED SHEET FOR GUIDANCE ON APPEAL PROCEDURES
Date of initial receipt of application: 06/13/2006

Date application accepted for processing: 06/14/2006
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STATE OF MAINE

Date filed with Board of Environmental Protection:

This Order prepared by Dana Murch, Bureau of land & Water Quality.
\L-11244-35-J-C





