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STATE HOUSE STATION 17 AUGUSTA, MAINE 04333
DEPARTMENT ORDER

IN THE MATTER OF
HYDRO KENNEBEC L.P. ) MAINE WATERWAY DEVELOPMENT
Winslow and Waterville ) AND CONSERVATION ACT PERMIT AND
Kennebec County ) WATER QUALITY CERTIFICATION
HYDRO-KENNEBEC PROJECT )
#1.-11244-35-K-C (Approval) ) CONDITION COMPLIANCE

Pursuant to the provisions of 38 MRSA Section 464 et seq., Sections 630-636, and Section 401
of the Federal Water Pollution Control Act (a.k.a. Clean Water Act), the Department of
Environmental Protection has considered the application of HYDRO KENNEBEC L.P. with its
supportive data, agency comments, and other related materials on file and FINDS THE
FOLLOWING FACTS:

1. Hydro Kennebec L.P. (“Hydro Kennebec”) has submitted upstream eel passage design plans
and an upstream eel passage operations plan and effectiveness study plan for the Hydro-
Kennebec Project, in compliance with Special Conditions 4(F) and 4(G) of Department
Order #L-11244-35-1-M dated July 31, 1998. This Order was issued pursuant to the Maine
Waterway Development and Conservation Act and Section 401 of the Clean Water Act in
conjunction with the amendment of license for the Hydro-Kennebec Project (No. 2611) by
the Federal Energy Regulatory Commission, and amends the permit and certification
originally issued on June 6, 1986 in conjunction with the relicensing of the project.

2. The conditions of Department Order #L.-11244-35-I-M read in pertinent parts as follows:
“4. FISH PASSAGE
A. FISHERIES RESTORATION SUPPORT

The applicant shall provide funding, conduct studies, engage in consultation, install
fish passage facilities, report on annual restoration activities, and comply with all
additional duties and obligations as set forth in the Agreement Between Members of
the Kennebec Hydro Developers Group, the Kennebec Coalition, the National Marine
Fisheries Service, the State of Maine, and the US Fish and Wildlife Service ("KHDG
Settlement Agreement"), dated May 26, 1998.

* * * * * * *
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F. FISH PASSAGE FACILITIES PLANS

The applicant shall, in accordance with the schedule(s) established by FERC, submit
final design and operational plans for all interim and permanent upstream and
downstream fish passage facilities and/or operational measures required by this
approval, prepared in consultation with state and federal fisheries agencies. These
plans shall be reviewed by and must receive approval of the fisheries agencies, the
DEP, and FERC prior to construction.

G. FISH PASSAGE EFFECTIVENESS STUDIES AND RESULTS

(1) Studies. The applicant shall, in consultation with state and federal fisheries
agencies, conduct a study or studies to determine the effectiveness of all interim
and permanent upstream and downstream fish passage facilities and/or
operational measures required by this approval, in accordance with the terms of
the KHDG Settlement Agreement.

(2) Study plans. The applicant shall, in accordance with the schedule(s) established
by FERC, submit plans for a study or studies to determine the effectiveness of all
interim and permanent upstream and downstream fish passage facilities and/or
operational measures required by this approval, prepared in consultation with
state and federal fisheries agencies. These plans shall be reviewed by and must
receive approval of the fisheries agencies, the DEP, and FERC prior to
implementation.

(3) Results of studies. The applicant shall, in accordance with the schedule(s)
established by FERC, submit the results of any fish passage effectiveness study or
studies, along with any recommendations for changes in the design and/or
operation of any interim or permanent upstream or downstream fish passage
facilities constructed and/or operated pursuant to this approval. The Department
reserves the right, after notice and opportunity for hearing, to require reasonable
changes in the design and/or operation of these fish passage facilities as may be
deemed necessary to adequately pass anadromous fish through the project site.
Any such changes must be approved by FERC prior to implementation.”

In response to these conditions, by filing dated July 27, 2006, Hydro Kennebec has submitted
upstream eel passage design and operational plans and an upstream eel passage effectiveness
study plan for the Hydro-Kennebec Project. These plans have been developed in
consultation with the DEP, the Maine Department of Marine Resources, the U.S. Fish and
Wildlife Service, the Maine Atlantic Salmon Commission, the Maine Department of Inland
Fisheries and Wildlife, and the National Marine Fisheries Service.
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4. Pursuant to the design plans as submitted, the upstream eel passage facility (or “eelway”)
consists of a 24-inch-wide by 4-inch-high inclined aluminum trough with Enkamat substrate.
The eelway is about 46 feet long, and consists of two sections connected by one resting tray.
The eelway, which was revamped and has been installed seasonally since 2004, is located on
a ledge outcrop at the west end of the dam spillway, in an area where past studies have found
eels to be consistently congregating for migration. The location of the eelway has been
approved by DMR and USFWS. Attraction water is supplied to the eelway by a submersible
pump operated by a solar panel and battery and located at the upstream exit of the eelway.

5. The general provisions of the proposed operations plan are as follows:
e The eelway will be operated by Hydro-Kennebec personnel.

e Beginning in 2006, the eelway will continue to be installed and operated at night from
approximately June 1 through September 1 annually.

e A continuous operating/attraction flow of 500 gallons per hour will be provided at the
upstream exit of the eelway during nighttime hours.

6. The general provisions of the proposed effectiveness study plan are as follows:

e Nighttime monitoring of the eelway shows that eels are successfully using the upstream
passage facility and that the facility is in the proper location. All migrating eels are
currently trapped in a holding pen located at the upstream exit of the eelway. DMR has
been counting, measuring, and weighing representative samples of the captured eels from
the holding pen before releasing them into the headpond.

e In 2006, Hydro Kennebec will undertake a one-year effectiveness study of the upstream
eel passage facility. The effectiveness study will consist of collecting a known number of
eels and placing them in a holding pen at the downstream entrance of the eelway, and
then counting the number of eels that migrate up the eelway and are collected in the
holding pen installed at the upstream exit. The goal is to use 500 eels to test the
effectiveness of the eelway.

7. The licensee further proposes to prepare and submit a draft eel passage effectiveness study
report by October 1, 2006, for review and comment by appropriate fisheries agencies. A
final report, including agency comments and responses thereto, will be submitted to FERC
by December 31, 2006.

8. The upstream eel passage design and operational plans and upstream eel passage
effectiveness study plan for the Hydro-Kennebec Project, as submitted, have incorporated
consultation comments received from DMR and USFWS. No comments on the draft plan
were received from any other consulting agencies. No objections to the proposed plan have
been raised by any of the commenting agencies.
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9. Based on its independent review, the Department has determined that the upstream eel
passage design and operational plans and upstream eel passage effectiveness study plan for
the Hydro-Kennebec Project, as submitted, satisfactorily address the requirements of Special
Conditions 3(F) and 3(G) with respect to upstream eel passage design plans, upstream eel
passage operations plans, and upstream eel passage effectiveness study plans for the Weston
Hydro Project, provided that all draft and final effectiveness study reports are filed with the
Department by the dates proposed in the plan, and further provided that the final report
includes any recommendations for changes in the design and/or operation of the upstream eel
passage facility, as required by Special Condition G(3).

Based on the above Findings of Fact, the Department CONCLUDES that HYDRO KENNEBEC
L.P. has complied with Special Conditions 3(F) and 3(G) of Department Order #L-11244-35-1-M
dated July 31, 1998, with respect to upstream eel passage design plans, upstream eel passage
operations plans, and upstream eel passage effectiveness study plans for the Hydro-Kennebec
Project, SUBJECT TO THE FOLLOWING CONDITION:

1. All draft and final effectiveness study reports for the upstream eel passage facility shall be
filed with the Department by the dates proposed in the approved plan, and the final report
shall include any recommendations for changes in the design and/or operation of the
upstream eel passage facility, as required by Special Condition G(3).

W
DONE AND DATED AT AUGUSTA, MAINE, THIS 37 DAY OF OLST , 2006.

DEPARTMENT OF ENVIRONMENTAL PROTECTION

BY: /_)_,—— ER

DAV‘I'B-P—J:FFTEI:L COMMISSIONER

PLEASE NOTE ATTACHED SHEET FOR GUIDANCE ON APPEAL PROCEDURES

Date of initial receipt of application: 07/28/2006

Date application accepted for processing: 07/31/2006 " \'

STATE OF MAINE

Date filed with Board of Environmental Protection:

This Order prepared by Dana Murch, Bureau of land & Water Quality.
\L-11244-35-K-C





