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Dear Chairman Scott and Board members:


As requested in the Board of Environmental Protection’s (“Board”) January 4, 2007, letter, the Departments of Marine Resources (“DMR”) and Inland Fisheries and Wildlife (“DIFW”) and the Atlantic Salmon Commission (“ASC”) (collectively, “fisheries management agencies”) are by this letter offering comments on pre-filed direct testimony filed in the above-referenced matter.  As further requested, the persons commenting for the fisheries management agencies
 plan to attend the Board’s March 15, 2007, hearing on this matter to respond to questions from the Board and parties.  


Petitioners in the above referenced matter, Mr. Douglas H. Watts and Friends of Merrymeeting Bay (“Petitioners”), have requested that the Board amend fish passage provisions in water quality certifications issued by the Department of Environmental Protection (“DEP”) for the above referenced hydropower projects (collectively referred to herein as the “Kennebec hydro projects”).  More specifically, Petitioners contend under criteria in 38 MRSA §341-D, sub-§3, which governs modifications of previously issued DEP approvals, the Board must modify “all relevant provisions in the water quality certifications relating to fish and eel passage to require “immediate, safe and effective upstream and downstream passage for all indigenous migratory fish.” 
 


The fisheries management agencies, which are the state agencies with management authority and expertise regarding freshwater and diadromous fish species
, have reviewed the pre-filed testimony and other information submitted by parties to this proceeding in light of the decision-making criteria in 38 MRSA §341-D, sub-§3, and, for reasons summarized below, have determined that the changes Petitioners urge are neither warranted not appropriate.  Consequently, the fisheries management agencies urge the Board to dismiss these petitions.


These comments focus on the decision-making criteria under 38 MRSA §341-D, sub-§3, and do not purport to address, point by point, all assertions made in the parties’ pre-filed direct testimony or elsewhere in the record of this proceeding.  Accordingly, these comments are provided with reservation of the agencies’ rights to address additional issues as warranted at a subsequent stage of this or in any other proceeding and should not be construed as an agreement or admission with respect to those issues not addressed herein.   

Comments


Our review indicates that the information and arguments that Petitioners present as reasons that the Board should modify, revoke or suspend the water quality certifications for the Kennebec hydro projects relate principally to contentions that:

“The licensed activity poses a threat to human health or the environment.  The operation of the dams clearly threaten the environment because they kill and injure fish and eels and reduce their habitat.”

“The license fails to include any standard or limitation legally required on the date of issuance.  The water quality certifications must assure that the Kennebec is suitable as habitat for fish and other aquatic life 38M.R.S.A. Section 465(3) and (4). But the certifications do not do that because they allow fish and eels to be killed and injured.”

“There has been a change in the condition or circumstances that requires modification of the terms of the license.  The U.S. Fish and Wildlife Service and National Oceanic and Atmospheric Administration (NOAA Fisheries) have recently acknowledged that the population of American eel is in such decline that there it is now under consideration for inclusion on the Endangered Species List.”
 
The fisheries management agencies offer the following comments related to each of these contentions. 


I.
The licensed activities do not pose a threat to human health or the environment and licenses have not failed to include a standard of legally required limitation. 


As understood by the fisheries management agencies, Petitioners’ basic contention that the Kennebec hydro projects pose an undue threat to the environment rests on assertions that the projects are resulting in an unacceptable level of mortality and harm to migratory fish species, including American eel and Atlantic salmon.  The Petitioners seek provision of fish passage that allows no mortality (“Safe” means that all fish migrating upstream can pass the dam and no fish migrating downstream are killed or injured by the dam.”
). 
The water quality standards for the Kennebec River in which the four projects are located allow for multiple uses, including hydroelectric power generation and fishing, as well as habitat for indigenous fish species and other designated uses.
  While recognizing that this may be a question of statutory interpretation more appropriately addressed by DEP which administers the State’s water classification program, the fisheries management agencies have not understood the requirement of the water classification standards that these waters provide habitat for diadromous fish species as necessitating a complete absence of mortality or harm to American eel or other migratory species as a result of other recognized uses of the waters, such as fishing.  Eel landings in all classes of Maine’s waters in the last ten years have ranged from 13,133-47,720 pounds.  

Passage at hydro projects is not without risk to diadromous fish, including American eel and Atlantic salmon.  While we recognize that some injury or mortality can occur to migrants, precise and reliable decisions on how best to avoid, minimize, and mitigate any such potential adverse effects cannot be made and verified without empirical, site-specific studies.  Site-specific studies are also needed at existing hydro stations to determine the best location for siting downstream passage facilities, especially permanent facilities.  

A number of the Petitioners’ assertions concern American eel, and imply that an enormous amount of mortality is occurring in the mainstem Kennebec River.  DMR has documented a total of 11 mortalities in the mainstem Kennebec by visual observations (none in 2006, none in 2005, ten at Shawmut and one at Lockwood in 2004) and the migration of two of five radio-tagged eels through turbines at Lockwood in 2002.  The bulk of information provided by the Petitioners is not specific to the mainstem Kennebec hydro projects.  The Petitioners’ assertions inappropriately rely on mortality information from the Sebasticook River as a proxy for mortality on the mainstem Kennebec River.  Eel abundance is highly variable.  In the Kennebec watershed the number of yellow eels that migrate up the Sebasticook River in a given year is ten to one hundred times greater than the number that migrates up the mainstem Kennebec
.  The fact that eel weir fisheries in the 1990s were located in the Sebasticook River (at the outlet of lakes) but nowhere in the Kennebec River above the Lockwood Dam lends credence to the idea that eel abundance is much greater in the Sebasticook.


Pursuant to the projects’ water quality certifications and recent condition compliance orders issued by DEP, the licensees of the Kennebec hydro project dams will be undertaking further studies of American eel migration that will provide the information appropriate to support sound decisions on needed modifications, if any, in fish passage requirements for American eel.  In addition, ASC has begun the process of study, analysis and consultation, as summarized below, needed to support the efforts that it is initiating to restore Atlantic salmon to the Kennebec. As discussed below, the fisheries management agencies are aware of no changes in conditions or circumstances related to American eel, Atlantic salmon or other species or other factual information that would compel the Board to modify the terms of the projects’ water quality certifications now, in the absence of such information.


With the initiation of Atlantic salmon pilot studies in recent years to determine the feasibility of various methods for reintroducing Atlantic salmon into the Kennebec above Lockwood, ASC has participated in resource agency consultations with Kennebec hydro project licensees FPL Energy and Hydro Kennebec Limited Partnership discussing resource requirements for interim downstream passage.  


Additional studies and agency consultation are necessary to determine suitable downstream passage strategies at each project.  Appropriately designed studies are helpful in determining the particular types of passage facilities to be installed at dams.  The licensees for the Lockwood, Hydro-Kennebec, Shawmut, and Weston projects have been consulting with resource agencies, including DMR, DIFW and ASC, to develop approved operational plans and effectiveness studies for interim downstream passage as required by the terms of the Kennebec hydro projects water quality certifications.  


A program to reintroduce Atlantic salmon in the Kennebec is currently in the early stages with very limited resources.  The terms of the project’s existing water quality certifications have allowed ASC staff to begin several studies looking at less costly ways of reintroducing salmon compared to the traditional use of hatcheries.  The ASC is confident that the interim upstream passage facility at Lockwood is sufficient for capture and subsequent transport of Atlantic salmon over the next few years.  However, more work needs to be done to ensure that Atlantic salmon smolts can pass downstream with minimal injury or mortality.  Studies utilizing Atlantic salmon smolts as test animals are set to begin in 2007.

Finally, FOMB argues that turbine-killed eels become an available source of contaminants to other wildlife.
  There is currently a fish-health advisory for the entire State of Maine because of mercury in warm-water fish, and additional fish-health consumption limits for specific areas because of PCBs, dioxins, or DDT.
  The fish-health advisories mean that all fish, not just eels, are a potential source of contaminants to other wildlife. 


In summary, the fisheries management agencies are aware of no reliable evidence of mortality or harm to migratory fish species on the Kennebec River that would compel modification of the fish-passage related terms of water quality certifications for the Kennebec hydro projects as requested by Petitioners.  Pursuant to the terms of these water quality certifications, licensees continue to consult with state fisheries management agencies and their federal colleagues to determine appropriate additional measures, if any, to minimize injury or mortality to migratory fish and improve fish passage at the four hydro projects subject to this proceeding.  

II.
The Fisheries Management Agencies are aware of no change in Conditions or Circumstances that Warrants Modification of the Kennebec Hydro Projects’ Water Quality Certifications as Requested by Petitioners.  


A.  There is no evidence of change in the conditions or circumstances of American eel utilizing the Kennebec River that warrants modifying the projects’ water quality certifications.


The potential for listing of the American eel as a threatened or endangered species under the federal Endangered Species Act (“ESA”) is the primary “change in any condition or circumstance” suggested by Petitioners as a reason compelling the Board to grant their petitions.  The federal decision on whether or not to list the American eel under the ESA was pending when Petitioners initiated this Board proceeding and made their pre-filed testimony. 


On February 1, 2007, the USFWS announced its 12-month finding on a petition to list under the Endangered Species Act of 1973, as amended, the American eel as a threatened or endangered species throughout its range.  After a thorough review of all available scientific and commercial information the USFWS has found that listing the American eel as either threatened or endangered is not warranted at this time.
 
The following points from the USFWS’ finding are important to note: 

· Eels exhibit facultative catadromy, that is, migration into freshwater is not necessary for eels to grow to maturity.  Recent studies indicate that eels from inshore coastal and estuarine habitats grow faster, mature earlier, and emigrate as silver eels sooner than eels in fresh water, and that the reproductive contribution of eels from the estimated 68,453 km2 of US inshore coastal and estuarine habitat may be substantial.  

· There is a natural decrease in the abundance of eels with distance from the ocean, so habitat lower in the watershed produces more eels that habitat higher in the watershed.  In addition, abundance is highly variable.  In four Maine freshwater rivers, densities ranged from 1.8-35.4 eels/100m2.  

· The USFWS estimates that access to 25% of historic freshwater habitat of the American eel has been impacted, but this occurred prior to the 1960s (prior to decline in recruitment to the St Lawrence), and there is no indication that this is significantly impacting the American eel at the population level.  They also concluded that turbines can cause regional impacts to the abundance of eel in the watershed, but there is no evidence that turbines are affecting the species at the population level.

The USFWS estimated that in the areas fished the number of yellow and silver eels not captured is greater than 15 million.  Given the reproductive potential of coastal and estuarine habitat, the natural decrease of eels with distance from the ocean, and the relatively low recruitment to the mainstem Kennebec above Lockwood, it is clear that eel mortality from these four dams will not affect the population. 

 Eel passage in the United States is a recent phenomenon.  The first hydropower project with eel passage requirement (Medway) was licensed in 1999.  In the nine intervening years DMR has requested upstream and downstream eel passage at 27 projects, and a requirement for passage has been incorporated into 25 projects (two licenses pending).  To date there have been few studies of eel passage, and the requirement for passage has nearly outpaced our understanding of what to require. 


B.  There is no evidence of changes in the conditions or circumstances of Atlantic salmon utilizing the Kennebec River that warrant modifying the projects’ water quality certifications.  


As noted above, terms of the Kennebec Hydro projects’ water quality certifications provide a suitable means for consultation among state and federal fisheries management agencies and the projects’ licensees to determine appropriate additional measures, if any, to minimize injury or mortality to migratory fish and improve fish passage at the four hydro projects subject to this proceeding.   ASC is aware of no changes in conditions or circumstances that warrant the modifications to the certifications that Petitioners suggest, rather ASC notes a net and on-going improvement in resources and prospects for recovery of Atlantic salmon in the years since the certifications were issued, as the following overview indicates.  


Atlantic salmon all but vanished in the Kennebec River, and, as further outlined below, the Atlantic salmon reintroduction program in the Kennebec River is just beginning.  The 1998 KHDG Agreement, discussed below, has provided the Commission an opportunity to begin Atlantic salmon work in the Kennebec drainage that would likely not have occurred if the Agreement was never formulated.  A few adult sea-run salmon return to the Kennebec each year with the majority of these returns comprised of hatchery strays from other rivers.  Assessments by ASC staff have found small numbers of wild salmon occasionally produced in lower Kennebec tributaries such as Togus Stream and Bond Brook.  Until the fall of 2006, Atlantic salmon had not spawned in the Kennebec above Lockwood in well over a hundred years.  Factors that led to the demise of Atlantic salmon in the Kennebec include water pollution and impassable dams.


Since 1984, the ASC or one of its successor agencies has issued five statewide or river specific Atlantic salmon restoration and management plans identifying strategies and resources necessary to manage and restore Atlantic salmon as they relate to the Kennebec River: 

· 1984 - Management of Atlantic Salmon in the State of Maine: a Strategic Plan;

· 1986 - Atlantic Salmon Management in the Kennebec River: A status report and interim management plan;
· 1995 - Maine Atlantic Salmon Restoration and Management Plan, 1995 – 2000; 

· 1997 - Maine Atlantic Salmon Management Plan with Recommendations Pertaining to Staffing and Budget Matters;
· 2006 - Kennebec River Atlantic Salmon Interim Restoration Plan: 2006-2011.  


A central theme of these plans, with the exception of the recently issued 2006 plan, incorporated a passive restoration strategy primarily because the necessary resources to dedicate specifically for salmon restoration activities in the Kennebec drainage were not available.  In recent years, the ASC established the Sidney field office with a staff of one fulltime biologist, one fulltime biology specialist, and a 9-month conservation aide to work on central and southern Maine salmon rivers, including the Kennebec River.  Of note, the conservation aide’s salary is paid from dedicated funds obtained through the 1998 KHDG Agreement. 


Beginning in 2003 and continuing through 2005, Sidney field office staff undertook a pilot study to examine streamside incubation of Atlantic salmon eggs in the Sandy River sub-drainage.  The pilot study was designed to determine the feasibility of a low-tech, low-cost method of incubating eggs for Atlantic salmon restoration.  Results from the streamside incubation boxes were encouraging and in 2006, a local non- governmental organization undertook the streamside incubation program under ASC supervision.  Since 2004, Sidney staff has also planted Atlantic salmon eggs directly in stream substrate simulating natural spawning.  Through these two programs, ASC staff has been able to release 130,500 fry and plant 71,800 eggs in the Sandy River.  The Kennebec River drainage was chosen for this work because Atlantic salmon historically were present in the drainage and the Kennebec currently has few dedicated governmental resources.  


The timing of initial operation of the Lockwood fish lift in 2006 coincided with the initial returns of Atlantic salmon from streamside incubation when salmon were slated to return as one-sea winter salmon (grilse).  Fifteen adult Atlantic salmon were captured at the Lockwood fish lift including five grilse.  One grilse was positively attributed to the streamside incubation program through genetic characterization.  


ASC has considerable experience in transporting adult salmon.  Each year, Commission biologists trap adult salmon at the Veazie Dam on the Penobscot River and transport up to 600 of the captured salmon to the Craig Brook National Fish Hatchery located in East Orland, Maine.  All fifteen Atlantic salmon captured at the Lockwood fish lift were transported to the Sandy River to allow the salmon to spawn naturally.  The Lockwood fish lift adequately addresses the interim upstream passage requirement for Atlantic salmon at this time, at least for the duration of the current planning cycle. 


The earliest that Atlantic salmon smolts resulting from the incubation study were expected to migrate downstream was in the spring of 2005.  In order to reach the ocean, Atlantic salmon smolts originating in the Sandy River need to successfully migrate around the Weston, Shawmut, Hydro-Kennebec, and Lockwood projects.  As previously mentioned in this letter, consultations pursuant to the Water Quality Certifications are ongoing with the projects’ licensees to determine appropriate measures for downstream passage of Atlantic salmon smolts.

Conclusion


As summarized above, the fisheries management agencies’ review of information submitted in this proceeding indicates that the Petitioners have not provided information that would require the Board to make the requested changes to the Kennebec hydro projects pursuant to the decision-making criteria in 38 MRSA §341-D, sub-§3.  In addition, the fisheries management agencies also believe that there are compelling policy reasons that support denial of the Petitioners’ request.       


Because the federal licenses for hydropower projects in a given watershed expire randomly over an extended period of time, settlement agreements provide the best opportunity for comprehensive, rational fisheries management and for avoiding extensive litigation over fish passage issues.  State fisheries agencies expend considerable time and effort in the development of these agreements. 


On January 27, 1987 the owners of seven hydroelectric projects (the Kennebec Hydro-Developers Group (“KHDG”), owners of the Lockwood, Hydro-Kennebec, Shawmut, Weston, Fort Halifax, Benton Falls, and Burnham projects) located on the Kennebec and Sebasticook rivers upstream of Edwards Dam entered into a negotiated settlement with Maine’s fisheries agencies to facilitate the restoration of alewife, American shad and Atlantic salmon in accordance with existing management plans for the three species.  Prior to this agreement neither Shawmut nor Weston had upstream fish passage requirements and upstream anadromous fish passage at Lockwood and Hydro-Kennebec depended on completion of passage at Edwards Dam and the passage of 500 American shad.  The agreement not only provided a schedule for fish passage, but it also provided funds for DMR to undertake a stocking program to increase the abundance of alewife and American shad.


On May 27, 1998, the KHDG, state and federal fisheries agencies, and multiple non-governmental organizations signed the 1998 KHDG Agreement which was intended “ to accomplish the following purposes: to achieve a comprehensive settlement governing fisheries restoration, for numerous anadromous and catadromous species, that will rapidly assist in the restoration of these species in the Kennebec River after the termination on December 31, 1998 of the existing agreement between the State of Maine and the Kennebec Hydro Developers Group; to avoid extensive litigation over fish passage methodologies, timetables and funding; to assist in achieving the removal of the Edwards dam; and to fund the next phase of a restoration program for these species on the Kennebec River.”
  As the Board is aware, DEP incorporated the fish-passage related terms of the 1998 KHDG Agreement into the water quality certifications of the KHDG hydro projects and the Federal Energy Regulatory Commission (FERC) in turn included them in the project’ hydropower licenses.  

To date, pursuant to terms and conditions in the FERC licenses and water quality certifications issued by DEP, and funding related provisions in the 1998 KHDG agreement, accomplishments in furtherance of the State’s fisheries management objectives include the following: removal of Edwards Dam, the installation of upstream anadromous fish passage at the Lockwood, Benton Falls, and Burnham projects, the installation of upstream eel passage, the installation of downstream eel passage at the Burnham and Benton Falls projects, the installation of downstream passage at the Hydro-Kennebec Project, continued stocking of alewife, American shad, and Atlantic salmon to increase these populations, and provided additional benefits to state Atlantic salmon restoration efforts noted above.


The DMR, DIFW, and ASC strongly support continuation of the 1998 KHDG Agreement without alteration, because it has provided a vehicle for substantial progress in the restoration and enhancement of diadromous fishes in the Kennebec watershed and it provides a framework for continued progress.  The fisheries management agencies believe that the Board’s approval of the requested modifications of the water quality certifications for the Kennebec hydro projects may undermine the KHDG Agreement and jeopardize future progress.  The fisheries management agencies are also concerned that a decision by the Board to alter the water quality certifications will discourage all hydropower owners from entering into settlement agreements with the State in the future. 


Thank your for your consideration.






Sincerely,

VERIFICATION

___________________________


_________________

George D. Lapointe




Date

Commissioner

__________________________




Deirdre Gilbert, Witness
Before me appeared Commissioner George D. Lapointe and Deirdre Gilbert, who, being duly sworn, did testify that the foregoing testimony was true and correct to the best of their knowledge and belief.








___________________________








Dale S. Clark, Notary


�Commissioner George Lapointe; Steve Timpano, for DIFW; and Executive Director Pat Keliher, for ASC


� Testimony of Friends of Merrymeeting Bay Chairman Ed Friedman (P.3); Testimony of Douglas H. Watts (P1-2).


� See Attachment 1, State Fisheries Management Agencies’ Roles and Missions  


�Testimony of Friends of Merrymeeting Bay Chairman Ed Friedman (P.4-5) 


� Testimony of Friends of Merrymeeting Bay Chairman Ed Friedman (P.3); Testimony of Douglas H. Watts (P9).


� See Attachment 2. Title 38 Section 465.


� See Attachment 3.  DMR counts of eels using upstream passage.


� Testimony of Friends of Merrymeeting Bay Chairman Ed Friedman (P.11)


� See Attachment 4. Fish health advisory.


� See Attachment 5. Department of the Interior 12-month Finding on a Petition to List the American Eel as Threatened or Endangered.


� Lower Kennebec River Comprehensive Hydropower Settlement Accord and Related Filings, May 26, 1998.
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